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DISCUSSION: The application for temporary resident status was
denied by the Director, Southern Regilonal Processing Facility,
and is now before tThe Assoclate Commissioner for Examinatlions on
appeal. The case will be remanded.

The applicant is a native and citizen of Poland. He entered the
United States as a J-1 researcher on September 5, 1980, a status
£

which was extended through August 31, 1%82. H ig seeking
permanent resident status under section 245A of the Immigration
& Nationality Act (the Act), 8 U.S.C. § 12bba, The applicant

zlso filed an Application for Waiver of Grounds of
Excludability, indicating that he was not excludable asgs a former
member of the Communisgt Party of Poland. The director found
that no wailver of excludability was available under section
2121{a) (28) of the Act, and found the applicant excludable. The
director then denied the application for residence,

Section 212(a) (28) of the Act was repealed and replaced by
Section 212(a) (3) (D) of the Act, 8 U.S.C. § 1182(a) (3)(D}. That
section provides, in pertinent part:

(D) Immigrant membership in totalitarian party.---

(1) In general.--- Any immigrant who 1s or has
been a member of or affiliated with the Communist or
any other totalitarian vparty (or subdivision or
affiliate thereof), domestic or foreign, is
inadmissible.,

(1idi) Exception for past membership.--- Clause
(1} shall not apply to an alien because of menbership
or affiliation if the alien establishes +to the
satisfaction of the consular officer when applying for
a visa {(or Lo the satisfaction of the Attorney General
when applying for admission) that——-

(1) the membership or affiliation
Tterminated at least---

(a) 2 vyears before the date of
such application, or

by 5 years before the date of
such application, in the case of an alien whose
membership or affillation was with the party
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g the government of a foreign state that 1is

controllin
litarian dictatorship as of such date, and

a tota

(11} The alien is not a threat to the
security of the United Sta STSIN

ant's appeal will be adiudicated under section

The applic

212 (a)y (3) (D) of the Act, and not under former section
21z (&) (28) . If an aﬁendment makes the statute more restrictive
after the application 1is filed, the eligibility 1s8 determined
under the termg of the amendment. Conversely, 1f the amendment
makes the statute more generocus, the application nust be
considered by the more Jgensrous terms. Matter of George and

Lopez-Alvarez, 11 T&N Dec. 419 (BIA 19650); Matrer of Levegue, 12
IgN Dec. €33 (BIA 1968).

The record reflects that the applicant became a member of the
Communist Party of Poland in the early 1870%s, and resigned his
party membership In Septamber, 1981, He filed his application
for Stabtus as a Temporary Resldent on August 31, 1888, saven

vears later. The record does not reflect that the applicant is
a Tthreat to the security of the United States. Thus, the
applicant is eligible for the statutory exception for past
membership in the Communist Party under section

212 (a} (3) (D) 11il) of the Act, and is not inadmissible.

The one ground of ineligibilify stated by the director has been
overcome. Neverthe 1ess, the diractor nmust review the
appllication in 1ts entirety and make a determination as to
whether the applicant cualifies in all respects for temporary
resident status. Should i1t be concluded that he does qualify, a
new fingerprint check shall be conducted, as the fingerprints
have expired.

CORDER: The c¢case 1is remanded for action and consideration
consistent with the above.



